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Forum description

A hundred years ago, on August 16, 1916, the Migratory Birds Convention was signed

by Canada and the USA. The Convention was implemented in Canada by the Migratory
Birds Convention Act (the MBCA). In 1980, a clause was added to the regulations under
the MBCA which prohibits the destruction, disturbance, or take of nests and eggs. This
prohibition applies even if the activity which causes the harm is not directed at the nest

or egg and is otherwise legal. Since 1980, this prohibition has been largely kedrloo
andfincidental také o f b has kkenwElespresadross industriesHowever, in

recent years, there has been an increase in awareness and enforcement of the prohibition,
and consequent requirements to address it in Environmental Protectioailans
Environmental Assessment processes.

Incidental take is now recognized as a major legal conundrum for many industries,

including forestry, agriculture, mining, and utilities. Projects involving land clearing or
vegetation management being undertakgddwvelopers, cities, and resorts now

commonly commit to avoiding incidental take, and biologists are hired to mitigate nest

loss due to land clearing activities. The risk of incidental take can be minimized with

guidance from nesting models, and distudeato nests is sometimes avoided by

conducting preclearing nest surveys. However, all approaches for nest loss mitigation

have shortcomings, and it is wunclear what I
can be demonstrated.

This forumprovided an opportunity for dialogue betwedime federal regulator (Canadian
Wildlife Service) an environmental lawyemdustry,and biologists whose work

involves the MBCA and relevant mitigation. On the first day, @késented roster of

invited speakers to situsghe ecological impacts of take (both incidental and direct),

legal risks, due diligence, ppexctives fronthe Canadian Wildlife Serviceregarding
enforcement and future solutions,ansthe BC Mi ni stry of Environme
mitigation plansand offsets. A panel discussion angestion period followdthese
presentations which then lead into an evening poster session and networking social. We
took a break for dinner and then reconvefwed public film screening of The

Messenger, an awasginning documentary that provided the larger context for songbird
mass depletiarDr. Erin Bayne who is featured in thidocumentaryprovided an

introduction to the film and took questiofniem the ~150 person crowd.

On day twg participantsvere invited to present talks on approaches being used by

industry, and ideas, results, and experiences (trials and tribulations) with respect to

incidental take avoidance aagproaches tmitigation.Over the lunch break on day

two, interested participantsd the opportunity to engage in a working group to discuss
4
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pre-clearing nest surveys performed by biologi$tsey discussed tough questions such
as:What is the role of the biologist? What information should be provided to the client?
And who bears legaksponsibility in the event of incidental take following a survig?
independentvorking groupwasformedto continue this discussion into the future with

the goal ofproviding a document whiclhoffers guidanceand expectation®r biologists
involved innest searchingn addition to this discussion regarding best practices, many
attendees expressed interest in composing a letter to the federal government requesting
the development of a regulatory framework for activities which impact breeding birds.

Thisforumwas held in Cranbrook at the Prestige Rocky Mountains Resort, Ag2il 26
2017 CMI hosted a networking opportunity for all forum participants and CMI members
in the Cranbrook region in the evening of April 25, 2017. (The CMI Annual General
Meeting also took place at this time.) In total, about 220 people participated in the events
that tookplace April 2527, 2017.

About the Columbia Mountains Institute

COLUMBIA of Applied Ecology
MOUNTAINS WWW.cmiae.org
INSTITUTE

of Applied Ecology

The Columbia Mountains Institute of Applied Ecology (CMI) is a-poaofit

society based in Revelstoke, British Columbia. CMI is known for hosting
balanced, scienedriven events that bring together managers, researchers,
educators, and natural resourcecfitimners from across southeastern British
Col umbi a. CMI 6s website includes <co
events, and other resources.
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Summaries of pesentations

The summaries of presentations in this document were provided by the
speakers. Apart from small edits to create consistency in layout and styl¢
the text appears as submitted by the speakers.

The information presented in this document has not been peer revieweg

1. How Many Birds Will | Directly Versus IndirecthyKill in my Lifetime and
which Matters More?

Erin Bayne, Ph.D.,University of Alberta, Department of Biological Sciences
Edmonton, Alberta
bayne@ualberta.ca

View recording of this presentatiohere

Everyday birdsand/or their nests are killat#stroyed. When people or human
infrastructure cause this mortality, it is called incidental take. Current estimates suggest
268 million birds are lost annually in Canada to incidental take (Calvert et al. 2013).
Incidental take is illegal, in that knowingly killing birds or disturbing nests is a violation
of the Migratory Birds Convention Act. This has led to considerable concerns from
various people and industries about how they can be compliant with the law.

For wildlife managers charged with protecting birds, the underlying premise is that
incidental take is having negative leteym population consequences for birds. Direct
evidence to test this assumption is difficult to obtain, as some of this mortaltipen
compensatory to natural processes rather than additive (Arnold and Zink 2011). Far
more research on population dynamics and ways of measuring vital rates are needed to
guantify this assumption for most species of birds

Regardless, concerns abantan populations abound. Industrial activities such as forest
harvesting during the avian breeding season are a focal point about bird declines and the
role of incidental take because of a perceptiohghenmer logging destroys bingsts.
Government plicy to reduce incidental take by forestry recommends timing harvest
outside the breeding season. While many industries try to meet such timing constraints,

social and economic constraints can make this difficult. Thus, during the breeding
6
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season someompanies also try to find nests and buffer the area where a bird is actively
nesting. Current estimates of nests lost to forestry activities indicate that about 1.3
million birds may be lost to forestry activities without any mitigation (Hobson et al.

2013). Whether nest searches and buffering nests reduce this loss substantially remains
very uncertain.

In contrast, over 22 million birds per year in Canada are killed when they collide with

windows (Machtans et al. 2013) and 190 million are killed by (@& cher 2013).

Window collisions and cat predation are global problems. This type of incidental take

can be mitigated. Thus, from a conservation perspective finding a solution to window
collisions or cat predati dmucrhay thawme ta yfiaarg ¢
mitigate accidental nest destruction from forestry and otherdatdrbances. | argue

that costbenefit analyses should be done that consider whether money currently spent by

industry to mitigate the loss of a few nests might heebepent by creating a mitigation

fund. Such a fund could be used to create awareness campaigns about cats and windows

and/or funding that homeowners could use to make their homes more bird friendly.

However, it is importiamtthe mo@amd.or gekFondset n
impact is not in the number of nests are disturbed by summedisibance. | argue

the lost productivity for the mature and ajdbwth forest birds that comes from a
landscapdevel reduction in the amount of olderrést is a much larger issue with far

more significant population consequences. My concern is that the current focus on
reducing incidental take in the shéegrm may be taking away important conservation
capital away from effective landise planning. Lagtuse planning for threshold amount

of old-growth habitat by direct extension will have very strong influences on avian
productivity for oldgrowth species over longer temporal and spatial scales. We must be
very cautious that perverse consequences deesolt from focusing narrowly on the

issue of incidental take. When cadtective, we should do our best to manage the short
term risk of human activities on birds. However, we cannot lose sight of thégiong
consequences of habitat loss and dedradand need to do a lot more work to plan for

the future habitat conditions that will ensure ldagn sustainability of birds in Canada.

References:
Arnold TW, Zink RM (2011) Collision Mortality Has No Discernible Effect on

Population Trends of North American Birds. PLoS ONE 6(9): e24708.
https://doi.org/10.1371/journal.pone.0024708
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2. Management of Incidental Take of Migratory Birds in Canadathe
Federal Perspective

Kevin Fort, Environment and Climate Change Canadaanadian Wildlife Service
Head, Marine & Terrestrial Unit
Delta British Columbia

kevin.fort@canada.ca

View recording of this presentatiohere

Introduction

In this presentation, | talked about three main issues related to the federal perspective on
managing incidental take of migratory birds. These were:

1 Legislative Context of Incidental Take and current challenges in addressing

1 Description of ECC&leveloped tools and key policy positions

1 Magnitude of Incidental Take across sectors

1) Legislative Contexti the MBCA

Incidental refers to the killing or harmird birds or destruction/disturbance of nests and
eggs, and is prohibited via tMigratory Birds Convention AGMBCA), 1994. The
purpose of this Act is Ato i mplement the Cor
migratory birds as populations and indiwi@l birdsiand t heir nestso
Legislative Context
Prohibitions under the Migratory Birds Regulations (MBR) and the MBCA include:
MBCA 5.1(1)i No person or vessel shall deposit a substance that is harmful to
mi gratory birdsé
5- MBR general prohibition: Nperson shall hunt a migratory bird except under
aut hority of a permit therefor (hunt: A
trail of, lie in wait for, or attempt in any manner to capture, kill, injure or harass a
migratory bird, whether or nottei gr at ory bird is captured,
6 - MBR general prohibition: No person shall (a) disturb, destroy or take a nest,
egg, nest shelter, eider duck shelter or duck box of a migratory bird, or (b) have
in his possession a live migratory bird,aocarcass, skin, nest or egg of a
migratory bird
Other sections and other acts/regulations may apply (e.g., Wildlife Acts in several
provinces) in the many of the same situations as these prohibitions.
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The Department has few legal mechanisms in placeattage the intentional or direct

take of birds and their eggs/nests, and can only issue permits and/or authorizations for
specific activities: scientific, avicultural, damage or danger, airport, taxidermy,

eiderdown. Outside of these permits/authorizegjahe Department does not have a

legal mechanism to authorize take/hether intentional or not (strict liability offense). In
some circumstances, the killing/harming of birds or destruction/disturbance of nests and
eggs is the result of human activitiest directed at birds/nests/eggs. This is a
circumstance the Department refers to as

Activity thatis
directed at taking
Migratory birds

Activity known to create take of migratory
birds while not being the intent of the
activity

Activity that may at
times take Migratory
birds but highly
unpredictable
“accident”

NOT Incidental
Take

NOT the focus of

Incidental Take
(still a violation of the
MBCA but likely to be
deemed “de minimus"

Incidental Take Circumstances
of interest to the Department

legal action if pursued)

( Be minimus non curat Iéx the law does not concern itself with trifles)

Within this context, incidental take poses a major challenge. Fiaonservation

perspective, many birds, eggs, and nests are destroyed each year during routine industrial
and other activities. These activities occur with legal uncertainty. There is no

authorization mechanism for stakeholders: occurrences of incidergadftakigratory

birds, nests or eggs have the potential to result in investigation and potentially
prosecution. Incidental take is always a contravention of the MBCA.

A Brief History of Incidental Take Management Approach

20072010: ECCC began developntef proposed regulatory amendments for permit
and/or authorization (with conditions), which some industries wanted.
2010- present: Moved away from regulatory approach (based on response to
consultation and outreach activities) and toward an approackefd@n avoidance
messaging and decisi@upport tools (remains current approach)

10
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2) Addressing Incidental Take

The Department focuses efforts on providing decisigpport tools so that Canadians
can evaluate risk and take measures to avoid or minimizetuerence and
conservation impacts of incidental take:

General Avoidance Guidelines

Background Technical Information

Bird Conservation Regions and Strategies

Beneficial Management Practices Guidance Document

= =4 =4 A

The Department can provide tools to supporisieas but cannot endorse particular

BMPs as this could constitute Officially Induced Error (OIE), which is a mistake of law
caused by reliance upon erroneous legal advice obtained from an appropriate official.
The case of officially induced error is anception to the general rule that ignorance of
the law is no excuse. ECCC seeks to avoid OIE in all our messaging with respect to
Incidental Take, as it fetters the Crown in its ability to proceed with prosecutions. Given
there is no legal mechanism to exg proponents from the force of the MBR

prohibitions, it is inappropriate for ECCC to endorse activities that are likely to result in
viol ations. Ri sk of OIE |Iimits our ability
although potentially beneficiand desirable from a conservation perspective, do not
eliminate the probability of potential regulatory violations.

General Avoidance Guideline§he Guidelines provide stakeholders with consistent and
practical recommendations on reducing the risk atiertally destroying/disturbing
migratory bird nests and eggs or killing/harming migratory birds. The Department
provides scientific background information to help implement the advice provided.

1 The key risksitesor wheretake is most probable (e.g.: gnation corridors, high
density marine areas)

1 The key riskperiods or whentake is most probable (e.g.: migration peaks)

1 The key riskfactors or howtake is most probable (e.g.: using guy wires, type of
lighting etc.)

Technical Information: Nesting zonesmigratory birds in Canada. The Department has
developed specific advice related to timing of nesting across Canada, and has made this
advice available on the incidental take website. Operations activities at these times in
these locations carry theski of incidental take, and should be avoided.

11
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The advice is meant to be nationally consolidated and consistent, with a high level of
precision with dates and intensity, and based on a rigorous quantitative approach (269
modelsi one per species). An Onérversion of the nesting calendar tool is being
developed (including polygon capability) as well as a technical report with information
for individual species.

:I Boundaries of Bird Conservation Region (BCR)

Limites des régions de conservation d'oiseaux (RCO)
Boundaries between nesting zones A, B,C, D and N
Limites des zonesA, B, C, DetN

. Cities
Villes

1. Prince Rupert 15, Provost 31. Toronta 47. Sept-lles

2. Vancouver 16. Calgary 32. London 48, Fermont

3. Fort Nelson 17. Maple Creek 33. Ottawa 49. Grand Falls

4.FortSt. John  18.LaRonge  34. Matagami 50. Bathurst

5. Prince George  19. Nipawin 35. Rouyn-Noranda 51. Fredericton

6. Williams Lake  20. 36. Témi 52.Cl

7. Kamioops 21. Regina 37. Montréal 53. Halifax

8. Penticton 22 Thompson  38. Saint-Jérome  54. St. John's

9. Kimberley 23.Snow Lake  39. Shawinigan 55. Dawson

10. High Level 24. peg 40 56

11. Peace River  25. Kenora 41. Lac-Mégantic  57. Inuvik

12. Hinton 26. Thunder Bay 42. Québec 58. Wrigley

13. Fort McMumray  27. Hearst 43. Chibougamau 59 Yellowknife
¢ 14. Edmonton 28. Timmins 44. Normandin 60. Baker Lake
29. Sudbury 45.La Pocatiere  61.Iqaluit

30. Gravenhurst 46. Bale-Comeau  62. Kuujjuak

Technical Information: Nesting calendars (rNest). With each zone, a calendar is available
showing the proportion of migratory bird species that are predicted to be actively nesting
on a given date for three habitat types and for each nesting zones.

12
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Examples of regional nesting period:
technical information for planning purposes

Nesting zone A: Northern Pacific Rainforest (BCR5), Great Basin (BCR9) Nesting
& Northern Rockies (BCR10) calendars
i Z0ne A (Vap) Regional nesting period
& Al Mid-March — Mid August
Ala & A2 End of March — Mid August
A3 & A4 Mid-April = Mid August
AS End of April — Mid August v

Al September

(%0 of vpecaes per hatutat) U I

Wetland () —_—
Open (65)
Forest (53)

Ata September

W0 of specis per hatetat) 221 1?
[~ Wetiand (3%)
Open (70)
Forest (54)

September

(N0 of specirs pee habetat) 4 ¢ 423
Wetland (44)
Open (80)
Forest (64)

Technical Information: Determining Nest Presence. The Department holds the view that
nest surveyechniques, under all but a limited set of circumstances, are not
recommended as a way to reduce risk of incidental take. The probability of locating all
nests is low, and the search effort itself carries a high likelihood of disturbance of nests.
Therefae, the Department cannot recommend that active nest survey approach as a
means to determine nest presence, as it is highly likely to lead to OIE. An alternative
methodology that can be effective for songbirds might be standard audio point count
techniqus (suggested precautionary assumption: singing territorial male = probable
nest).

The Department presents a summary of information that Canadians can use to determine
the risk level associated with activities based on: knowledge of legal obligations,
biological factors (e.g. likelihood of nesting, habitat), and the nature of the activities (e.qg.
intensity and duration). The following is an excerpt.

[continuednext page]
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Factor Example of lower risk level Example of higher risk
associated with level
management of
incidental take

(Eull text)

Knowledge of Awareness of and understanding Unaware of legal

legal obligations the relevant provisions of laws responsibilities towards
and regulations pertaining to the the protection of birds,
protection of birds, nests and nests and eggs.

eggs. Notably: the Migratory Birds
Convention Act, 1994, the
Migratory Birds Regulations and,
where applicable, the Species at

Risk Act.
Risk assessment Completed a thorough risk Little to no pre-planning
and planning assessment in a timeframe or risk assessment
suitable to balance project needs around conservation
with risk of incidental take of issues related to
migratory birds. migratory birds.

Bird Conservation Regions (BCR) and Conservation Stratefiieachieveconsistency

of approach for bird conservation across the country, the Department has developed BCR
Conservation Strategies. This standardized approach is based on the guidance provided
by national and continental bird initiatives, is sciebhesed, and imitended to provide

specific guidance on the conservation actions needed to maintain sustainable populations
of birds across their breeding ranges and lifecycles both in Canada and internationally.
The development of priority species is an approach useideict conservation actions

towards species facing particular threats or issues to their populations. It should be noted
that the MBCA applies to all species covered by the Act, not just those that have been
designated as priority species.

Beneficial Mamagement Practices Guidance Docume€anservation of migratory birds

in Canada is helped when proponents implement a management plan to minimize the risk
of impacts, and to mitigate any unavoidable impacts on birds, nests and eggs.
Development of managemieplans will be optimized by incorporating relevant

Incidental Take avoidance information and other conservation recommendations into
sectorial Beneficial Management Practices (BMPs). The Department facilitates
development of BMPs through provision ofteaal support and feedback. In
circumstances of incidental take, the Department does not have the authority to recognize

specific BMPs as ensuring | egal compliance.

WWW.ec.gc.cpaomitmb

14

Avoiding Incidental Take of Bird Nests: From Law to Practice
Columbia Mountains Institute of Applied Ecology


http://www.ec.gc.ca/paom-itmb

3) Magnitude of Incidental Take across various sectors

The magnitude of incidental take in Canada was formally assessed in a series of
scientific articles in a special issue of the jourvalan Conservation and Ecology
http://www.aceeco.org/issues/view.php?si=Phe industrial sectors most relevant to
British Columbia were highlighted.

1,000,000,000
100,000,000 ¢
10,000,000 a ¢ °
1,000,000 '

100,000 {

Total kill (potential adult breeders)
o
—8

10,000

1,000

For power generation, this total kill is a sum of many activities: trassom line

collisions, 25.6 million birds; electrocutions, almost 500,000 birds (481,000); line
maintenance, almost 400,000 nests (388,000); hydro reservoirs: 150,000 nests, and wind
energy: 17,000 birds. In forestry, incidental take results primarily éestruction

through land clearing. In the Oil and Gas sector, the relevant activities are land clearing
(especially seismic lines), and tailings ponds. In Mining, the mine Footprint often results
in permanent loss, with some additional potential lossegrdnsmission line.

Examples of activities affecting populations include lbeigm habitat conversion

(creation or loss depending on species), edge creation (benefits or harm depending on
species), and cumulative effects at the regional level. Examofpéesivities affecting
individual birds include collisions, electrocutions, and herbicides. Examples of activities
affecting nests and eggs include land clearing activities during the breeding season, and
hydro reservoirs (water level fluctuations).

15
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Conclusions

Incidental take poses a conservation and regulatory challenge for Environment and
Climate Change Canada. Millions of birds are killed annually in Canada due to
anthropogenic activities, and the Department is committed to reducing this medsof
through providing reliable scientific advice for decision making, promoting the use of
Best Management Guidelines, and enforcing the law when necessary.

Back to Table of Contents
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3. Due Diligence and Legal Risksinder the Migratory Birds Convention
Act

Janice Walton, B.A., MSc., LLB, Blake, Cassels & Graydon LLP
Vancouvery British Columbia
janice.walton@blakes.com

The content of this paper and presentatewording is provided for general information
purposes only and does not constitute legal or other professional advice or an opinion of
any kind.

View recording of thispresentationhere

Migratory Birds Convetiion Act, 1994

TheMigratory Birds Convention Ac1994(MBCA) was originally adopted in 1916 to

give effect to thad916 Convention Between the United Kingdom and the United States of

America for the Protection of Migratory Birds in Canada and the Urfedes

(Convention), and is one of the oldest environmental statutes in Cahlael&BCA

establishes a scheme for the regulation of activities affecting migratory birds listed in the
Convention. The Convention&ppended to the MBCA. The MBCA is applide to all

migratory birds which are listed in the Schedule to the Protocol to the Convention. This

l'ist is very comprehensive, and includes a ¢
populations. The MBCA applies to all lands and bodies of water in Céaadats

coastal territories) and to the activities of all organizations, industries and individuals.

While the original Convention and MBCA was aimed at protection of birds for the

purposes of harvesting, in 1994 Canada and the United States adopitmtal vhich

expanded the purpose of the agreement to include conservation of migratory birds in

their nesting, migration, and oveiintering grounds. The language of the Protocol is

broad enough to allow the federal government to address threats suchrax i dent all
take. 0 Consequently, the original MBCA was
1994 version, which includes the power to make regulations prohibiting harm to birds

and their nests, including harm that is incidental to otherwise lawfuitgcor as it is

often referred to, Aincidental har mo or fitalk
harmful to birds. However, while the 1994 MBCA allowed prohibition on incidental

harm, it did not include clear power to permit such harm.

Amendnents to the MBCA passed in 2005 clarified the purpose of the MBCA to protect

and conserve migratory birds as individuals and as populations and their nests and

allowed the federal government to establish conditions under which incidental harm

could be perntted.
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Prohibitions in the MBCA and the its regulations

Prohibitions on direct harm to birds

Section 5 of the Migratory Birds Regulations (MBR) prohibits hunting of migratory birds
except under specified permitted conditions. Hunting is bradefiped and includes a

wide range of harm to migratory birds. However, because of the way in which the
prohibition is worded, it requires an act by a person directed at the birds in some fashion,
rather than incidental impacts. Thus, incidental harmi¢gpatory birds isnot

prohibited.

Prohibitions on incidental harm to birds and nests

Section 6 of the MBR prohibits disturbance,
nests, eggs, nest shelters, eider duck shelters or duck boxes. Unlike the prohibition
against hunting, there is no language restricting the prohibitions to activigesedi

against the nests. Thus the prohibition against harming nests appgligsatdivities

which may cause the prohibited acts, be they either directed at the nests or be otherwise
permitted activities (i.e. incidental acts).

Prohibitions on depots

Section 5 of the MBCA prohibits the deposit of a substance that is harmful to birds in

waters or areas frequented by birds, or in a place where such substances may enter such
waters or areas. An area frequented by a migratory bird has been broaghgiate

and as a result it is difficult to think of many areas in the country which would not

constitute such areas. This provision has been used to being enforcement proceedings
against vessels at sea, and in circumstances where harmful substandeshalaced

in areas and subsequently caused harm to bi
ponds, flare stacks, Vancouver harbour, oil wells, storm water ponds and dumpsters.

Permitting

The MBCA contains a permitting regime for hunting of migratoirds. However,

while the 1994 version of the MBCA allowed for permits to cause harm to nests under
limited circumstances, such as for the purpose of scientific research or protection of
aviation, it did not clearly grant authority to the governmemrémt permits for

incidental harm. The 2005 amendments improved the authority to allow regulations
permitting incidental take of migratory birds nests. Unfortunately the regulatory
permitting regime contemplated by the amendments has not been implemefitets
were made to develop new regulations, however, in 2010 Environment Canada halted the
development of incidental permitting regulations and instead invited collaboration on
best management practices development. There is also no permitting tegithow
deposits of harmful substances.

The combined effect of the prohibitions in the MBR and the lack of a permitting regime,
means that it is an offence throughout Canada to disturb or destroy the active nest of a
migratory bird, and at the momeiitis not possible to obtain a permit to allow for such
harm to occur, except under limited circumstances, such as for scientific research.
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Offences and enforcement

Contravention of the MBCA or the MBR is an offence. Penalties can be a fine of up to
$1,000,000 or imprisonment for a term of three years. Maximum fines for subsequent
offences are doubled. Fines imposed for an offence involving more than one migratory
bird or nest may be calculated in respect of each as if it had been subject shtesepa
charge. Tie MBCA was amended in 2009 to substantially increase the quantum of fines.
The amendments create both minimum and maximum fines of up to $6,000,000.
However, these amendments are not yet in force.

Until recently, enforcement of the MBCOWith respect to industrial activities has been
patchy at best. However, nemforcement of the MBCA against industry in the past

does not mean it cannot be so enforced. Enforcement of law is a matter of government
policy and a change in such policy aasult in enforcement against industry or
individuals, absent statutory or regulatory language providing exemptions.

Constitutionality

In 2008 the constitutionality of the MBCA and the MBR was challenged in the
Provincial Court of New Brunswick whencompany and one of its employees faced
charges of having disturbed an active Great Blue Heron colony and damaged or
destroyed nests during logging operations on private forest lands. The Provincial
Courtconfirmed that the federal government has thestitutional authority to pass the
MBCA under the general authority to make laws for the peace, order and good
government of Canada, and under its jurisdiction over the implementation of
international treaties entered into by the United Kingdom on beh@lficada.

The New Brunswick Courlso confirmed that disturbing, destroying or taking nests of

migratory birds is a violation of the MBCA, even when the violation is the unintended,

practically unavoidable consequence of carrying on otherwise legatiasti The court

recognized that the federal government has yet to develop a system to regulate the
management of wunintentional, or AfAincidentalc
activities, such as clearing for natural resource facilitiegpgrelines. The company

argued that the absence of a permitting system makes it impossible for a defendant to

establish due diligence and thereby escape conviction, since engaging in an activity such

as logging automatically entails the destruction ofratmy bird nests. The court

di sagreed. According to the court: Alt is
those steps which a reasonabl e man woul d ha\
2008)

Complaints and Petitions

In 2002, a complairwas filed by ENGOs with the Commission for Environmental
Cooperation (under NAFTA) on the basis that Canada was failing to enforce the MBCA
against logging companies during cleat logging operations in Ontarti@and more
specifically s. 6(1)(a) of th®IBR prohibition on the disturbance and destruction of nests
of migratory birds. The complaint alleged that the MBR was not being enforced in
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respect of cleacut logging activities in 53 forest management units. The CEC factual
record completed in 200@®nfirmed that tens of thousands of bird nests were being
destroyed each year contrary to the MBCA and that Canada was not enforcing the
nesting prohibitions (CEC 2002). The 2005 amendments, in part, were to address the
inability of the government to pertrsuch activity. Subsequent to the CEC findings
Environment Canada began work on the development of an incidental take permitting
regime however, as noted above, pulled the plug on the work late in 2010 and instead
focused on developing a Best Manageni&aictices.

In January 2011, Ecojustice filed a petition with the Auditor General of Canada (pursuant
to s.22 of the Auditor General Act) respecting the abandonment of the migratory bird
nest permitting regulatory initiative by Environment Canada andrgeing failure to
comply with the North American Agreement on Environmental Cooperation. The
petition asked for an explanation of when Environment Canada will begin to enforce
s.6(1)(a) of the MBR with respect to logging and other industrial activitiestitwulate
timelines and to explain the abandonment of the proposed regulatory framework, to
explain the continued failure to enforce the MBCA, and to articulate the steps taken by
Canada to remedy this violation. It alleged that the abandonment by Eneind

Canada of the "incidental take" regulatory initiative perpetuates Canada'stdoniing
violation of the obligation to enforce the MBCA under the North American Agreement
on Environmental Cooperation and called for the government to address the long
standing failure to enforce this legislation and honour its international obligations. The
Minister of Environment provided the following response to the Petition, along with a
more detailed explanation from Environment Canada. (OAG 2011)

Environment Canada is effectively enforcing thigratory
Birds Convention Act, 1994and subsection 6(a) of the
Migratory Birds Regulationsyndertaking a series of important
actions that support this enforcement. These activities include
training anddesignating enforcement officers; inspections and
investigations, which have resulted in fines in a number of
cases; and compliance promotion.

Environment Canada works with stakeholders to support and
promote the development of sectoral beneficial manageme
practices to help implement thdigratory Birds Convention
Act, 1994and further enhance compliance. This approach allows
the Department to address the highest threats to the conservation
of migratory birds and remain focused on compliance and
enforcemat of the prohibitions of theMigratory Birds
Regulations

Recent Enforcement Activity

There has been increased activity in the enforcement of the MBCA in Canada over the
past few years.
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Recently, charges have been laid under a variety of circunestarttere industrial
activity disturbed odestroyed migratory bird nests and fines. Some examples are as
follows:

1 In 2005, a British Columbia construction company was fined $10,000 for
destroying one Robinds nest.

1 In 2008, a forestry company was fingd6 0, 000 f or destroying
nests.

1 In 2012 a yacht club was fined $6,500 for destroying the nests of bank
swallows.

1 In 2016 a company was fined $8,000 and was ordered to develop habitat,
after destroying the nests of bank swallows in a sand pit.

1 In 2016, a company was fined $15,000 for destroying for destroying the nests
of bank swallows in a gravel pit.

The prohibition on the deposit of substances:s

mi gratory birdso has al $owemers andrederileressltado j e c t
in the highest fine everaid in Canada for an environmental offence. Examples include
the following:

1 In 2009, a waste management company was fined $12,500 in relation to a
spill of 30-70 litres of hydraulic fluid into atorm sewer system and a nearby
pond. Nine birds had to be euthanized.

1 In 2010, an energy company was fined $125,000 for a spill of crude oil from
a well site in Alberta. 300 Birds died in the incident.

1 In 2010, an oil sands operator was fined $3 milladter 1,600 birds died
when they landed on the company settling basin.

1 In 2010, a bakery was fined $35,000 when 644 litres of vegetable oil was
spilled into a storm water pond. Nine birds were impacted by the olil.

1 In 2010 a First Nation was fined $10,0f@0 a spill of 6,000 litres of diesel
fuel from a storage into a nearby lake.

1 In 2012, a trucking company was fined $75,000 for a spill of oil from logging
equipment and vehicles when the barge they were being transported on sank.

1 In 2015 an energy comparwas fined $250,000 after 17 ducks died in a
condensate tank.

1 In 2015 an LNG manufacturer was fined $650,000 after 7,500 bird were
killed when they flew into a flare stack during a fog event. Separate charges
and fines were also levied under Bygeciesat Risk Act

Due Diligence

In 1988, in the case ®&. v. Sault Ste. Marjehe Supreme Court of Canada established
that an entity can defend itself against an allegation of an offence amderironmental

law if it can establish that reasonable care was taken to avoid the prohibited act. This is
generally referred to as tlaele diligence defence. If the defence can be proven, the
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accused will not be guilty of the offence. The MB€éntains provisions establishing

that an accused can defend itself on the basis of due diligence.

Court decisions sincBault Ste. Maridnas claified that reasonable care does not require

perfection or superhuman effort, and that what is reasonable will depend on a number of
factors. Il n summary, the Courts have establ
relevant to the question of whether apgprate due diligence was exercised:

1 Reasonable care does not require that all steps be taken, but only those steps
that could reasonably be expected in the circumstances, to prevent the
prohibited act from occurring.

1 The standard of due diligence is iadnle, and is directly related to the gravity
of potential harm.

1 An accused must establish that it considered the potential for foreseeable
harm and took all reasonable precautions in contemplation of that potential
harm to ensure the environment was poted.

1 The degree of harm to the environment may be reasonably balanced with
economic considerations.

1 Previous incidents involving the same type of conduct with which the accused
is charged may be a relevant factor in considering whether the accused has
exhbited reasonable care.

Thus, a company will be held to a standard of reasonableness, based upon its skill level,
the potential for harm and past events. The Courts will look at a variety of factors to
determine what the standard of reasonableness sbeyincluding regulatory

requirements, industry standards and practice, and knowledge on the part of the accused
of a potential problem or risk. It is a systematic approach, which requires that a system
be put in place and that the system be effectiveplemented.

It is noted that exercising due diligence is not a guarantee that there will not be an
investigationby government should harm to migratory birds or their nests

occur. However, in addition to reducing the risk that such harm will occtottefto
protect birds will assist in reducing the likelihood that such an investigatatd lead
to enforcement or, if charges are laid, to convictions under the MBCA.

[continued next page]
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4. BCO0s Environment al Mi tigation Policy:
and Offsets

Laura Darling , R.P.Bio,Ecosystems BranchBC Ministry of Environment
Victoria, British Columbia
Laura.Darling@gov.bc.ca

View recording of this presentatiohere

Summary:

The BC Ministry of Environment (ENV) and the Ministry of Forests, Lands and Natural
Resource Operations, along with the Environmental Assessment Office (EAQO) and other
natural resource management agencies have implemented a policy to support a consistent
approach to mitigating impacts on environmental values from development projects and
activities.

In April 2014, the Natural Resource Board (NRB) endorsed the Policy for Mitigating

| mpacts on Environmental Val ues E(MPKkOI : Envirc
and associated Procedures making it formally available for implementation within the

natural resource sector.

The EMP is targeted towards proponents and qualified professionals, government staff
and decision makers. It provides guidance on preparat mitigation plans, as well as
supporting more consistent, transparent and durable deaigikimg within government.

It can apply to all levels of projects and supports a suite of natural resource legislation.
Though the EMP on its own does not cesahy new legal requirements, proponents are
encouraged to follow the policy and procedures when planning projects and submitting
applications and may be required to adhere to the policy if included in the conditions of a
permit or authorization; any actiles must be carried out in accordance with the relevant
legislation, conditions of the approval document, and/or other legal requirements.

The core of the policy is the mitigation hierarchy, a stége progression that prioritizes

avoiding effects ah@bof minimizing or counteracting them. The hierarchy is this:

Avoid, Minimize, Restore Owite, Offset. That is to say, all feasible measures to avoid

an impact on an environmental value must be considered first before moving to the next

step in the hierahy, Minimize; all feasible measures to minimize impacts must be

considered before moving to Restoresiie, and so forth. In most cases this would be

the process by which mitigation planning for a project would proceed. But with

increasing focus on offgeng as a mitigation tool (both in literature and in practice

globally), there is a danger that the consideration of avoidance and minimization fall to

the wayside in favour of a qui-dileEMPmayoffd. I
formalizestheB over nment 6s approach to mitigation:
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mitigation measure but can only be considered once all other steps in the hierarchy have
been addressed.

Offsetting is the last tool in the mitigation toolbox, and is not a payoff. Offisess

deliver a tangible, measureable;thie-ground conservation outcome. The Policy and
Procedures outline several options for conservation offsets, including offsite restoration,
habitat securement, and habitat enhancement to name a few. Financialao#sdso
considered under the Policy and Procedures; because of limited authority for financial
transactions under the statutes, decisions must be made orby-case basis and the
principles of transparent, scierbased decisions, best consematbutcome and

ecological equivalency are brought to these considerations.

Two key principles of the EMP are: Responsibility for mitigation and offsets rests with
the proponent, and; offset measures should be secured for duration of the impact. The
Procedires provide guidance to support implementation of these and other key pieces of
the Policy, including linking mitigation measures directly to effects, identifying
ecologically equivalent offsets, and planning implementation or effectiveness monitoring
of mitigation measures.

For qualified professionals in BC, the concepts in the EMP are not novel. We may begin
to see changes in how environmental application information is requested by government
or stakeholders. We expect to see a greater focus on atbamtifying how proponents

have addressed avoidance and minimization, and clearly determining residual impacts on
all valued components. As the desire for transparency around environmental decision
making increases, the EMP will provide guidance on hostrtecture mitigation and

offset planning and information to ensure greater accountability.

The full Policy and Procedures documents, brief overview videos, FAQs, and supporting
information are available on the Policy website
http:/Mvww?2.gov.bc.ca/gov/content/environment/nattregourcestewardship/policy
legislation/environmentahitigation-policy

Back to Table of Contents
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5. Reducing the Risk of Incidental Takim Interior British Columbia: a
Collaborative Approach by the Forest Sector

Kari Stewart-Smith, RPF, Canadian Forest Products Ltd.
Cranbrook British Columbia
Kari.StuartSmith@canfor.com

l View the presntation slideshere (presentation recording failed)

Forest companies operating in interior British Columbia developed a preliminary
migratory birdtool kit to guide management of forest birds '
(Wilson et al. 2016)It contains 6 main components:

1. Risk Rating Matrix for Forest Stands and associatec
GIS layer

Best Management Practices to avoid or reduce risk
ECCC Nesting Zone Polygons

Standard Operatingrocedures (Company specific)
Training

Testing and Monitoring

S

TheNest Density Ranking Matrix (Ranking Matrix, hereafter) was developed to provide
a relative, normgquantitative ranking of bird density for forest stands within interior BC
(StuartSmith 2A.6). A GIS layer indicating the rank of all forest stand polygons in the
BC Vegetation Resource Inventory (VRI) dataset was produced from the Ranking
Matrix. A list of possible beneficial management practices (BMPs) was compiled to
accompany the matrix ar@&lS layer (Smith et al. 2018)\esting Zones were intended to
provide guidance on timing of harvest in relation to breeding seasons. Lastly, companies
developed a standard operating procedure on how to apply the other elements in the
toolkit, which includes training. Appropriate use of this toolkit is meant to reduce the
likelihood and/or magnitude of accidental destruction of migratory birds and their nests
during the breeding season (Wilson et al. 2016, Stmith 2016).

Risk Ranking Matrix

The geneal approach was to assign a qualitative rank (1 = low nest density and 6 = high
nest density) to
forest stands based on bird habitat as indexed through four-es=ilynizable habitat
attributes:

Biogeoclimatic (BEC) Zone (N=8)

Dominanttree species (N=8lstand types)

Forest age class (N=5)

Forest height class (N=4).
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Of the 3040 unique stand types resulting from a factorial combination of these factors,
1409existed withover 50 ha of forest within the BC inventpand thus received a rank

Age 3-30 years Age 30-80 years Age 80-120 years Age 121-250 Age 250+
Leading
Species Height (m) Height (m) Height (m) Height (m) Height (m)
10.5- 19.5- 10.5- 19.5- 10.5- 19.5- 10.5- 19.5- 10.5- 19.5-
<104 19.4 284 285+ <104 19.4 284 285+ <104 194 284 285+ <104 194 284 285+ <104 194 284 285+
PyFd 2 1 . . 2 1 3 . 1 2 3 4 . 2 4 4 . . 4 5
PyFd_Decid 3 2 . . 3 2 3 . 1 3 4 5 . 3 5 5 . . 5 6
Fd>75% 2 1 ) 2 1 2 4 1 2 3 4 ) 2 3 4 ) 4 4

Assumptions and principle$he ranks for each forest stand in the Ranking Matrix were
developed based on basic ecological principles rather than quantitative bird data (Stuart
Smith 2016). These principles included

1 Deciduous trees are a key fadtuituencing bird communities; stands with
deciduous trees support more species than stands without deciduous trees.

1 Mixedwoodand deciduous stands in the northeast region of the province generally
support the highest densities of nesting birds in BC.

1 Bird diversity is strongly related to the structure of the vegetatibe more
complex the stand structure, the more bird species tend to occupy a stand.

1 Residual trees, snags, partial cuts, etc. were not explicitly captured in the ranking
systemi that was to@omplex for this first iteration

Bird Diversity (strongly related to abundance)

open
ground

1. Stand initiation 2. Stem exclusion 3. Understorey re-initiation 4. Old growth

The current Ranking Matrix is recognized as a hypothesis that should be challenged with
guantitative data.
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6. Bird Density in the BC Interiori Testing a Stand Ranking Matrix

Nicole Barker, Ph.D.,University of Alberta
Edmonton, Alberta
nbarker@ualberta.ca

Co-authors
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Laura Trout, West Frasdpura.trout@westfraser.com

Mark Drever, Canadian Wildlife Servicemark.drever@canada.ca

Erin Bayne, University of Albertdyayne@ualberta.ca

View a recording of thigpresentationhere

Summary

In a highlycollaborative effort, a group dérest product companies in the interior of

British Columbia created a tool to rank the value of forest stands to bird populations.

Based on attributes from Vegetation Resource Inventory (VRI) data, each forest stand

was assigned a rank (from 1 to 6) basedts expected bird nest densitjy(re1). While

the ranks for the matrix were assigned based on ecological principles derived from a

literature review, it was @mly recognized that this ranking matrix and the associated
spatial file were a Obest guessd. The Boreal
evaluate the matrix using bird data.

Figure 1. Distribution of stand ranks
acrossthe interior of British
Columbia.
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